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NSW






Mr Brendan Delahunty 
Manager (Major Projects)

Strategic Projects Division

NSW Ombudsman
Level 24, 580 George Street 

Sydney NSW 2000 

Wednesday, 22nd September 2010 

Dear Mr Delahunty,

Re: NSW Ombudsman Discussion Paper on Probity in Funded Services

I write on behalf of the Disability Council of NSW with regard to the Ombudsman discussion paper on probity in funded services.  I hope you will find these comments to be helpful and of interest.

1. We welcome the forum held by the Ombudsman and the subsequent release of a draft discussion paper.

2. We note the paper contained no recommendations because it was / is a working draft sent to forum participants.  We look forward to receiving the public version of the final discussion paper with, we anticipate, clear recommendations upon which our Council can offer considered advice to Government.

3. Our preliminary view is, however, that this topic is of significance and growing importance to people with disability in the light of the unambiguous trend towards greater autonomy and independent living for people with disability supported to live in the community by non-government service providers funded by taxpayer funds through Government endorsed strategies such as Stronger Together and (in the future) by new arrangements such as the possible national disability care and support scheme.
4. Article 16 of the UN Convention on the Rights of Persons With Disabilities sets out the right of people with disability to live free from exploitation, violence and abuse.  The text of Article 16 specifically states the following:
I. States Parties shall take all appropriate legislative, administrative, social, educational and other measures to protect persons with disabilities, both within and outside the home, from all forms of exploitation, violence and abuse, including their gender-based aspects.
II. States Parties shall also take all appropriate measures to prevent all forms of exploitation, violence and abuse by ensuring, inter alia, appropriate forms of gender- and age-sensitive assistance and support for persons with disabilities and their families and caregivers, including through the provision of information and education on how to avoid, recognize and report instances of exploitation, violence and abuse. States Parties shall ensure that protection services are age-, gender- and disability-sensitive.
III. In order to prevent the occurrence of all forms of exploitation, violence and abuse, States Parties shall ensure that all facilities and programmes designed to serve persons with disabilities are effectively monitored by independent authorities.
IV. States Parties shall take all appropriate measures to promote the physical, cognitive and psychological recovery, rehabilitation and social reintegration of persons with disabilities who become victims of any form of exploitation, violence or abuse, including through the provision of protection services. Such recovery and reintegration shall take place in an environment that fosters the health, welfare, self-respect, dignity and autonomy of the person and takes into account gender- and age-specific needs.
V. States Parties shall put in place effective legislation and policies, including women- and child-focused legislation and policies, to ensure that instances of exploitation, violence and abuse against persons with disabilities are identified, investigated and, where appropriate, prosecuted.

5. In the light of those rights we believe that probity within funded disability services is a fundamental requirement.

6. Pre-employment checking of potential employees and volunteers who may work with “vulnerable” or potentially “vulnerable” people with disability is a necessary but insufficient safeguard.  Criminal record checking and employer references are, we believe, minimum requirements of good probity practice when considering potential applicants for paid or unpaid roles in organisations that are likely to result in contact with potentially “vulnerable” people with disability.

7. A legislative approach that mandates criminal record checking consistently across all sectors and with regard to all potentially vulnerable people is worthy of investigation as one means of realising (in part) the rights set out in Article 16 of the UN Convention.  This approach is not straightforward, however.  The concept of vulnerability is (at best) ill-defined and imprecise.  Not all people with disability receiving support are necessarily potentially “vulnerable”. The Disability Council would not support, therefore, mandatory criminal records checking for all disability services NGO employees.  Work needs to be done to identify roles (paid and unpaid) that would necessitate mandatory criminal record checking.  Key questions that would arise from any targeted or comprehensive criminal record checking regime would be a) how would such arrangements operate and b) how would such arrangements be paid for?

8. Criminal record checking would not identify potentially unsuitable paid or unpaid NGO or Government staff who have not been convicted of any relevant offence but who may have a record of inappropriate behaviour (in one or more than one setting).

9. Probity within funded organisations requires, therefore, the development and rigorous application of at least the following strands;

I. Risk management strategies based on contemporary best practice models.
II. Effective preventative measures that go beyond criminal record checking to draw on the developing research and evidence base of good practice with regard to probity.

III. Good governance arrangements based on best practice in NGOs with clear separation (and necessary ‘firewalls’) between strategic governing roles and day to day operations.
IV. Mandatory record checking (criminal and previous employment) in clearly defined circumstances for an agreed set of appropriately identified roles (not necessarily restricted to direct individual support positions).
V. A consistent approach to probity across the whole of Government.

If you seek any further input from our Council or clarification of any part of this letter please do not hesitate to contact me.  I look forward to receiving the final, public version of the paper, which we will table at a future meeting of the Disability Council of NSW.

Yours sincerely,

Dougie Herd

Executive Officer

Office of the Disability Council of NSW
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